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In the recent High Court judgment in Regalindo Resources
Pte Ltd v Seatrek Trans Pte Ltd [2008] SGHC 74, Justice
Andrew Ang considered the law governing anti-suit
injunctions. Seatrek commenced arbitration proceedings
in Singapore against Regalindo, seeking damages for an
alleged breach of a time charter. Prior to the
commencement of the arbitration, Seatrek commenced
an action in the United States District Court for the
Southern District of New York consisting of a complaint
along with an ex parte application for the issuance of a
Rule B Attachment to obtain security in the amount of
US$3,777,200. The Rule B Attachment was granted on
23 January 2008 and The Bank of New York subsequently
attached the sum of US$249,975.

A week later, on 18 February 2008, Seatrek relied on an
arbitration clause in the disputed time charter and served
a notice of commencement of arbitration on Regalindo.
Subsequently, Regalindo applied to the Singapore High
Court seeking an order to restrain Seatrek from continuing
with the New York proceedings and to release all moneys
attached pursuant to the Rule B Attachment.

On the law governing anti-suit injunctions, Justice Ang
held that following the Singapore Court of Appeal decisions
in Bank of America National Trust & Savings Association
v Djoni Widjaja [1994] 2 SLR 816 and Koh Kay Yew v
Inno-Pacific Holdings Ltd [1997] 3 SLR 121, the law in
Singapore relating to the granting of anti-suit injunctions

is well settled as follows:

(1) the jurisdiction is to be exercised when the “ends
of justice” require it;

(2) where the court decides to grant an injunction
restraining proceedings in a foreign court, its order
is directed not against the foreign court but against
the parties so proceeding or threatening to proceed;

(3) it follows that an injunction will only be issued
restraining a party who is amenable to the
jurisdiction of the court, against whom, an
injunction will be an effective remedy;

(4) since such an order affects the foreign court, the
jurisdiction is one which must be exercised with
caution;

(5) the court may restrain foreign proceedings which
are “oppressive or vexatious” but it must be only
in the clearest of circumstances before an injunction
can be granted and justified.

While the Singapore Patents Act provides that an invention
shall be taken to involve an inventive step if it is not
obvious to a person skilled in the art, the question of
determining what is or is not obvious to that skilled person
may be difficult.

Singapore courts have consistently adopted the four-step
approach set out in the case of Windsurfing International
Inc v Tabur Marine (Great Britain) Ltd [1985] RPC 59 at
73 for determining whether something involves an inventive
step

More recently, however, this Windsurfing four-step
approach has been reformulated and elaborated in the
UK in the case Pozzoli SPA v BDMO SA [2007] EWCA
Civ 588. The principal alteration to the approach is to
change the running order of the questions.

Jacob LJ in Pozzoli reasons that one must first assume the
mantle of the skilled addressee before identifying the
inventive concept embodied in the patent. This allows
the skilled addressee to properly understand what the
patentee have meant and thereby set about identifying
the concept. This first step actually involves two steps; 1.
identifying the skilled person in the art, and 2. identifying
the common general knowledge of such a person.

As such, the reformulated Windsurfing approach is as
follows:

(a) identify the skilled person in the art;
(b) identify the relevant common general knowledge

of skilled person;
(c) identify the inventive concept of the claim in

question;
(d) Identify the differences between the prior art and

the inventive concept; and
(e) ask whether those differences would have been

obvious to skilled person.

Pozzoli, in itself, does not contribute to “new law” when
determining inventiveness and it remains to be seen
whether this new reformed test would  be adopted by the
Singapore courts and make a difference in future cases.
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